Accountability for international crimes: From conjecture to reality by Jelena Pejic A t a 1987 international colloquium devoted to the Nuremberg trials Professor Eric David posed a hypothetical question -could Augusto Pinochet be arrested and tried in Belgium for acts such as enforced disappearances, extrajudicial executions, torture and unlawful detention committed since his ascendance to power? 1 While Professor David answered in the affirmative, 2 at the time it was only academic conjecture that such a scenario could ever come to pass. And yet, just over a decade later, his hypothetical question proved to be prescient. Augusto Pinochet was arrested in the United Kingdom, whose highest court eventually ruled that he did not enjoy immunity from legal process for torture and conspiracy to commit torture perpetrated while he was in office. 3 It was a defining moment in the fight against impunity and perhaps the most important milestone in the struggle for international justice since the Nuremberg trials.
The proceedings against Pinochet did not, however, come out of the blue. Ever since the end of the Cold War and the resulting new impetus in international relations, the international community had been setting important markers in the fight against impunity.The trend only accelerated after the Pinochet case, allowing the fullfledged emergence of what can now be called a global movement
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against impunity. 4 The purpose of this brief text is to outline some of the major developments along the way 5 and to mention some of the challenges that lie ahead. But, before that, tribute should be paid to the heroes of that endevour: the victims of crime and abuse of power worldwide, as well as their families, whose perseverance and fortitude have spurred governments to action and galvanized NGOs. They were and will continue to be at the very centre of the global fight against impunity.
International ad hoc tribunals
It is no exaggeration to say that the flurry of normative developments prompted by the horrifying legacy of the Second World War died down fairly quickly when it came to establishing mechanisms that would ensure individual accountability for crimes under international law. Early efforts to establish a permanent international criminal court 6 did not get very far owing to Cold War tensions.While international human rights law did develop quickly, its monitoring mechanisms at the international level remained primarily political or quasi-judicial at best. After several decades of hardly any progress, the breakthrough came in 1993 and 1994 respectively, with the establishment of the two ad hoc criminal tribunals for the former Yugoslavia (ICTY) and Rwanda (ICTR).
Even though the geographical focus of the two tribunals is different, they were created essentially because of the unwillingness or inability of the national authorities concerned to bring to justice the perpetrators of serious crimes under international law -genocide, war crimes and crimes against humanity. Regardless of how the totality of their jurisprudence and rules of procedure will be viewed in historical perspective, the precedential value of the ad hoc tribunals cannot be contested. Both tribunals were created by the Security Council which, treading on previously untested ground, drew on its Chapter VII powers to establish judicial organs with which all UN member States are legally obliged to cooperate. The tribunals, simply put, showed that international adjudicatory mechanisms were not only necessary but also possible, thus paving the way for the adoption, several years later, of a treaty for the world's first permanent International Criminal Court (ICC). 7 In the almost nine years since its creation, the ICTY has clarified and developed key concepts of international humanitarian law and made an invaluable contribution to softening the distinction between the legal regimes applicable to international and non-international armed conflict. The way was paved fairly early on, with the well-known 1995 Tadic Jurisdiction Decision, 8 established that there is a common core of international humanitarian law rules applicable to armed conflicts per se, regardless of their character. In reaching that conclusion, the Tribunal relied on Article 3 of its Statute ("Violations of the laws or customs of war"), construing it as a residual basis of jurisdiction that may be invoked when more specific provisions of the Statute do not apply. 9 The Tadic Jurisdiction Decision was, moreover, "the first judgment rendered by an international tribunal confirming, in unequivocal terms, the criminal character of war crimes committed in [internal armed conflicts]". 10 The Decision also laid the groundwork for a number of later judgments in which the substantive content of the rules applicable to non-international armed conflict were developed. 11 The ICTY's high point in practical terms has been the well-publicised transfer of former Yugoslav President Slobodan Milosevic to the Detention Unit at The Hague in June 2001. Milosevic, who is currently on trial, was initially indicted by the Tribunal -as the first ever serving head of State -for violations of the laws and customs of war and crimes against humanity committed against the Kosovo Albanian population in 1998-99. Since then he has also been separately indicted for grave breaches of the Geneva Conventions, violations of the laws or customs of war and crimes against humanity committed against the Croatian and other non-Serb populations in the Republic of Croatia and, in addition to those latter charges, for genocide and complicity in genocide during the war in 9 9 The more specific and related provisions would be Article 2 of the ICTY's StatuteGrave breaches of the Geneva Conventions of 1949 -which, according to the Tadic Jurisdiction Decision, ibid., may be applied only to acts perpetrated in a conflict that has been established to be international.
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Bosnia and Herzegovina. 12 In view of the factual and legal findings that the proceedings are expected to generate, as well as Milosevic's refusal to appoint defence counsel, 13 it may safely be said that his trial will be the most closely watched in the ICTY's history.
Milosevic's transfer to The Hague by the Serbian authorities was effected under huge international pressure and almost immediately caused the fall of the then federal Yugoslav government, one faction of which was opposed to his surrender.The difficulties in surrendering indictees and other forms of non-cooperation of national authorities remain one of the major obstacles to the fulfilment of the Tribunal's mandate. 14 Even though the Tribunal's Statute, as mentioned above, demands the cooperation of UN member States, there is no established enforcement mechanism on which the Prosecutor can rely to bring indictees in. It is, in fact, fortuitous that there is an international military presence in the former Yugoslavia and that contributing States can sometimes be persuaded by Tribunal representatives to arrest indictees. The situation would, presumably, be quite different if there were no such forces, a reality that the future ICC is likely to face far more frequently.The international community therefore still has to take the step from having established international accountability mechanisms to endowing them with enforcement capacity. It is to be hoped that this will be one of the next advances in the fight against impunity.
Internationalized tribunals
The establishment of the ad hoc Tribunals paved the way not only for negotiations on the ICC treaty, but also, at least indirectly, made it possible to pursue work on the creation of three other judicial bodies: the first dealing with crimes committed two and a half decades ago in Cambodia; the second dealing with crimes committed in Sierra Leone not that long ago; and the third dealing with crimes committed before and after the UN-administered referendum on the independence of East Timor in 1999.
The "Khmer Rouge tribunal", as it is colloquially called, has been the object of lengthy and rather complicated negotiations between the Cambodian authorities and the United Nations for over two years. At the time of writing this text, the outcome of those discussions is still uncertain, although the tribunal's basic mandate and structure are known. It would be composed of both Cambodian and international judges (and prosecutors), organized in three extraordinary chambers within the domestic court system, with subject-matter jurisdiction over serious violations of Cambodian and international law committed by senior leaders and others during the period of Democratic Kampuchea (1975 Kampuchea ( -1979 . 15 Stumbling blocks in the negotiations between the Cambodian government and the UN have included the procedure for issuing indictments and reaching verdicts, amnesty provisions, rules on foreign defence counsel, rules of procedure and, most recently, 16 the official language to be used in court. 17 Needless to say, both international and Cambodian human rights activists believe that the Khmer Rouge tribunal, if properly established, would be "the beginning of the end of a culture of impunity" 18 in Cambodia. Moves to establish a special court for Sierra Leone were initiated by the government of that country in August 2000. 19 The UN Security Council responded in a matter of days, authorising the UN Secretary-General to negotiate an agreement with the Sierra Leonean government on the creation of an independent special court and requesting him to submit a report on ways of meeting the government's request. 20 According to the ensuing Secretary-General's report, this "treaty-based sui generis court of mixed jurisdiction and composition" 21 would have the power to prosecute persons "most responsible" for serious violations of "international humanitarian law and Sierra Leonean law committed in the territory" of that country since November 1996. The judges would be both Sierra Leonean and foreign; the Prosecutor would be appointed by the UN SecretaryGeneral upon consultation with the government, while the Deputy Prosecutor would be Sierra Leonean. The special court would have concurrent jurisdiction with domestic courts, similar to the ad hoc tribunal model. Issues which generated further exchanges between the Security Council and the UN Secretary-General included the special court's jurisdiction over children 22 and how widely the net should be cast in terms of other aspects of the court's personal jurisdiction, as well as the future court's funding. 23 Despite the fact that not all the funding pledged had come in from UN member States, in January 2002 the United Nations and the government of Sierra Leone signed an agreement setting up the Special Court to prosecute persons bearing "the greatest reponsibility" for crimes committed in that country. 24 For most of last year, an internationalized domestic tribunal established by the United Nations Transitional Administration in East Timor (UNTAET) has been trying persons suspected of having committed crimes in that region in 1999.The tribunal is composed of Special Panels -made up of one East Timorese judge and two judges of other nationalities -which are part of the District Court of Dili. The Special Panels are authorised to hear cases of genocide, crimes against humanity, war crimes, torture and specific violations of the Indonesian Penal Code.The first judgment, against ten militiamen, was rendered in a crimes against humanity case in December 2001.While this internationalized domestic tribunal presents a model that could potentially be of benefit in other situations as well, researchers have pointed out that the tribunal's main failings have been its link to a very weak domestic criminal justice system and lack of adequate resources and funding for the Special Panels.
International Criminal Court
The issue of resources and funding might also plague the permanent International Criminal Court given that it will essentially operate on the voluntary contributions of States Parties unless its proceedings are initiated by a Security Council referral. 25 This, it is submitted, is a regrettable development, because it hampers the ability of international mechanisms engaged in the fight against impunity to properly carry out their mandate.
The ICC will come into operation once the 1998 Rome Treaty has been ratified by 60 States. 26 At the time of writing this text, the treaty has garnered 50 ratifications 27 and the expectation is that the requisite number will be achieved "well before the summer of 2002". 28 The Court will be situated in the capital of the Netherlands, the government of which is already well advanced in its preparations for hosting this new international judicial body. 29 While the ICC has yet to start functioning, the adoption of the Rome Treaty can only be characterized as a momentous event in the struggle for international justice, one that would have been simply unthinkable just a decade ago. Apart from the already mentioned political climate that facilitated negotiations on the ICC Statute, the Court's creation is based on the recognition that national authorities have far too often proven unable or unwilling to deal with the perpetrators of serious crimes under international law.The ICC will not supplant national criminal jurisdictions but will, in accordance with the principle of complementarity, 30 be available to step in when domestic prosecutions and trials prove unfeasible.
Of the many achievements of the Rome Statute, two deserve special mention in a review of developments related to the fight against impunity: the first is the ICC's subject-matter jurisdiction over war crimes committed in internal armed conflict and over crimes against humanity, 31 and the second is the Statute's approach to victims. The expansion of war crimes to include acts committed in non-international armed conflict was by no means a foregone conclusion when the treaty negotiations began. Even though Article 3 common to the 1949 Geneva Conventions and Additional Protocol II of 1977 prohibit certain acts in internal armed conflict, not all governments were happy to see some of them defined as war crimes entailing individual criminal responsibility. Partly as a result of the jurisprudence of the ad hoc tribunals and partly due to the obvious prevalence of internal conflicts globally, those objections were overcome.The ICC Statute is thus the first international treaty to explicitly provide for individual criminal responsibility for "serious" violations of common Article 3 and for twelve other "serious violations of the laws and customs" applicable in non-international armed conflict, including intentional attacks against civilians, crimes of sexual and gender violence, and forced displacement. 32 There is no doubt that the list should have been more expansive, but at least the Rome Statute will, as a matter of law, put a stop to claims that crimes perpetrated in internal armed conflict are a matter of solely domestic jurisdiction.
The ICC Statute's definition of crimes against humanity (Article 7) is just as important.Arriving at a definition was no easy task given that there was no accepted definition or list of such crimes as a matter of treaty law. Previous definitions, such as those included in the Nuremberg and Tokyo Charters, Allied Control Council Law No. 10 and the Statutes of the ad hoc Tribunals differ in both their elements and in the enumeration of acts considered to constitute crimes against humanity.The ICC Statute definition is groundbreaking in that, for a start, it omits a nexus to armed conflict, thus clarifying that crimes against humanity may be committed in peacetime as well as in war. The Article 7 chapeau also provides that crimes against humanity may be committed either as part of a "widespread" or "systematic" attack against a civilian population, thus eliminating the need to prove a cumulation of these two elements. Lastly, the definition does not provide that persecution must be a motive for any of the acts listed as crimes against humanity; instead, persecution is included in that list as a separate crime. 33 It should also be noted that the Statute defines the crimes of torture and enforced disappearance 34 more expansively than the relevant human rights instruments 35 by dissociating them from the requirement of the perpetrator's official capacity.
Largely due to NGO lobbying and the responsiveness of several key governments, the ICC Statute did not circumvent the interests of victims. It mandates inter alia the creation, within the future Court's Registry, of a Victims and Witnesses Unit charged with providing protective measures, security arrangements, counselling and other appropriate assistance for witnesses, victims who appear before the Court and others who may be at risk on account of testimony. 36 In a groundbreaking development, the treaty also includes provisions on reparations to victims and their families. 37 The Court may, either upon request or on its own motion (in exceptional circumstances), determine the scope and extent of any damage, loss and injury to, or in respect of, victims. It is authorised to order that a convicted person make reparations to the victims or their families, which may include restitution, compensation and rehabilitation. The Statute further provides for the establishment of a Trust Fund from which victims may be compensated 38 and permits the Court to order the seizure of property or assets of the convicted person or of the property used to commit the crime. 39 States Parties are obliged to implement a Court decision to that effect.The Statute's provisions on reparations have been further outlined in the ICC's Rules of Procedure and Evidence. 40 
Universal jurisdiction
As already mentioned, the ICC was created to offset the lack of willingness or ability of national authorities to mount domestic prosecutions and trials of perpetrators of serious crimes under international law. As a few high-profile cases have recently demonstrated, another avenue may in such circumstances be used to ensure justicethe exercise of universal jurisdiction by third States. 41 The most celebrated example is the 1998-1999 Pinochet Case, based both on passive personality and universal jurisdiction. It should be noted, however, that courts in Europe had initiated and successfully concluded proceedings based on universal jurisdiction against alleged offenders from the former Yugoslavia and Rwanda prior to Pinochet's arrest in England. 42 Since then other cases have been brought as well. 43 It is submitted that the gradual, but steady expansion of the exercise of universal jurisdiction is likely to be a permanent trend in the struggle for international justice.
It was the Spanish Audiencia Nacional's ruling that "Spain could investigate crimes committed in Chile and that the court could exercise universal jurisdiction over crimes committed by and against non-nationals outside of Spanish territory" 44 that provided the basis for the formal request for Pinochet's extradition issued in Spain in November 1998. The Spanish request was followed by extradition requests from Switzerland, France and Belgium, respectively. 45 either prosecute or extradite such a person.They also confirmed that a former head of State cannot invoke immunity from extradition and prosecution for torture and conspiracy to torture. Britain's highest court did, however, conclude that a serving head of State would ratione personae have enjoyed immunity for the acts alleged, 48 a finding which, it is submitted, contradicts both the letter of the Nuremberg Charter and Judgment and their normative legacy. 49 It should be noted that the UK proceedings also had an effect in Chile itselfupon his return from Britain, Pinochet's parliamentary immunity and his senator-for-life position were lifted, enabling the initiation of domestic proceedings. 50 Less than a year after the Law Lords' ruling in the Pinochet Case, in February 2000 a Senegalese court indicted former Chadian President Hissene Habre on torture charges and placed him under house arrest. 51 This action by the Dakar Regional Court, initiated by Chadian victims as well as by Chadian and international human rights groups, is believed to have been the first exercise of universal jurisdiction for human rights offences in an African country. 52 In July 2000, the Court of Appeals dismissed the charges against Habre, ruling that Senegal had not enacted legislation to implement the Convention Against Torture and therefore had no jurisdiction to pursue the charges because the crimes were not committed in Senegal, and in March 2001 Senegal's highest court essentially confirmed that ruling. 53 If there is one lesson to be learned from the Habre case, it is the importance of States adopting implementing legislation (if required under domestic law) to give effect to the Convention's universal jurisdiction provisions. While non-implementation of the Convention Against Torture in Senegalese law ultimately defeated the proceedings, the Habre case did generate further developments well worth noting. It prompted the initiation of criminal proceedings against members of the political police that operated during Hissene Habre's regime by Chadian victims before Chadian courts. It also led the victims to request the UN Committee against Torture to apply interim measures of protection to prevent the former President from leaving Senegal except pursuant to an extradition demand, which the Committee granted. 54 Victims also filed a complaint against Habre in Belgium, under its law on universal jurisdiction mentioned below, seeking his extradition from Senegal. 55 The purpose of universal jurisdiction is to deny safe haven to persons suspected of having committed egregious crimes which are an affront to the international community as a whole.Among them are genocide, war crimes, crimes against humanity, torture, slavery and piracy, and, some would argue, enforced disappearances as well. It should be remembered that the 1949 Geneva Conventions and their Additional Protocol I of 1977, 56 as well as the Convention Against Torture, 57 provide for mandatory universal jurisdiction by States Parties to those treaties. In practice, however, several conditions have to be met before proceedings in a third State can actually take place. To begin with, domestic implementing legislation will most often be required given that national judges will be hesitant to assert jurisdiction unless authorised to do so by domestic statute (Habre case). Unfortunately, fairly few States have so far taken that step. 58 A notable exception is Belgium, whose 1993 universal jurisdiction law, 59 as amended in 1999, 60 permits the exercise of universal jurisdiction by Belgian courts for genocide, war crimes (committed in both international and non-international armed conflict) and crimes against humanity even when the suspect is not present in Belgian territory. The law does not allow the invocation of official immunity to prevent application of its provisions.
The first full trial completed under the Belgian law was the recent, well-publicized, case of four Rwandan defendantsincluding two nuns -who were convicted in 2001 by a Belgian jury for complicity in the 1994 Rwandan genocide. 61 Complaints by victims have also been filed against a number of former and current highranking politicians from all quarters of the globe, including Israeli Prime Minister Ariel Sharon and Palestinian leader Yasser Arafat. 62 The law's "success" has produced a backlash in Belgium, whose political authorities are worried that it has turned their country into a "magnet for the world's human rights cases", 63 and who point to the diplomatic difficulties caused. Belgium's Foreign Minister and other officials have called for amendments to the law that would effectively restrict its application by mandating political oversight over the judicial process. 64 Human rights groups have responded by emphasizing that the solution lies in getting more States to also adopt universal jurisdiction laws, rather than in Belgium limiting its own. 65 It should be noted that the ICC ratification process and the implementing legislation required of States for compliance with that treaty provide a good opportunity for appropriate amendments to domestic law that would allow the exercise of universal jurisdiction.
Amnesties
Apart from lack of implementing legislation, other obstacles to the exercise of universal jurisdiction include the possible official capacity -and therefore immunity from process -of the alleged perpetrator, lack of skills and resources in the third country, evidentiary problems and the effect of domestic amnesties. 66 Due to lack of space and to the fact that the issue of amnesties arises not only in proceedings based on universal jurisdiction in third countries, but also before national and international courts, it will be examined separately, albeit briefly, below.
The granting of amnesties to suspected perpetrators of serious crimes under international law violates the duty of States, under treaty-based and customary law, to bring to justice and punish suspected offenders. 67 If, over a decade ago, there might have been some doubt about the validity of this claim, a multitude of developments at both the national and international levels should have served to dispel it. 68 It is submitted that this trend is likely to not only continue, but accelerate.
At the international level, the incompatibility of amnesty laws with State obligations to investigate and punish serious crimes was indirectly recognized in the Vienna Declaration and Programme of Action adopted at the 1993 World Conference on Human Rights which called on States "to abrogate legislation leading to impunity for those responsible for grave violations of human rights such as torture and prosecute such violations, thereby providing a firm basis for the rule of law". 69 The UN Human Rights Committee dealt with the issue as early as 1978 in relation to Chile's amnesty law and has since made similar observations in regard to amnesty laws passed by Lebanon, El Salvador, Haiti, Peru, Uruguay, France,Yemen, Croatia and Argentina. 70 In its General Comment on Article 7 of the International Covenant on Civil and Political Rights prohibiting torture, the Committee stated that "amnesties are generally incompatible with the duty of States to investigate such acts; to guarantee freedom from such acts within their jurisdiction; and to ensure that they do not occur in the future. States may not deprive individuals of the right to an effective remedy, including compensation and such full rehabilitation as may be possible". 71 Non-treaty standards such as the already cited Joinet Principles have also dealt with the issue of amnesties, determining that the perpetrators of serious crimes may not be included in amnesties unless the victims have been able to obtain justice by means of an effective remedy. 72 In July 1999 the UN Secretary-General affirmed the notion that domestic amnesties for crimes under international law are not legally binding at the international level by instructing his Special Representative to sign the Sierra Leone peace agreement "with the explicit proviso that the United Nations holds the understanding that the amnesty and pardon in Article IX of the agreement shall not apply to international crimes of genocide, crimes against humanity, war crimes and other serious violations of international humanitarian law". 73 This understanding was reaffirmed in the Security Council's resolution calling on the Secretary-General to draw up a Statute for the Special Court 74 and a no-amnesty provision was included in the Court's Statute. 75 As already mentioned, differences over how to deal with a domestic amnesty have been a sticking point in the creation of the Khmer Rouge tribunal, the outcome of which is still uncertain.
Given that the obligations of States to repress grave breaches of the 1949 Geneva Conventions and of their Additional Protocol I of 1977 are well known, and that war crimes clearly fall within the designation of serious crimes under international law, there is no doubt that what has been said about amnesties thus far applies to these offences as well. What has sometimes generated controversy is the amnesty provision of Additional Protocol II of 1977 which allows, upon the cessation of hostilities in non-international armed conflict, for a broad amnesty to be granted to "persons who have participated in the armed conflict, or those deprived of their liberty for reasons related to the armed conflict, whether they are interned or detained". 76 It should be emphasized that this provision essentially seeks to encourage the release of individuals who might be, or are subject to, criminal or other proceedings under domestic law for the fact of having taken part in hostilities. It should in no way be read as supporting amnesties for war crimes or other international offences committed in internal armed conflict. 77 Innovative regional jurisprudence on the incompatibility of amnesties with the American Convention on Human Rights has also been handed down by the Inter-American Court and Commission. 78 Finally, it should be noted that the carefully crafted edifice of amnesties has started to crumble at the domestic level as well. In a historic ruling rendered in March 2001, Argentine federal judge Gabriel Cavallo declared unconstitutional and null the main provisions of the "Full Stop" and "Due Obedience" laws that had enabled impunity for human rights violations during military rule in that country between 1976 and 1983. 79 His decision was confirmed in November 2001 by the National Chamber for Federal and Criminal Matters of Argentina. 80
Conclusion
It seems fitting to close this review with the briefest possible mention of two challenges that henceforth should not escape attention.The first is the role of national criminal justice systems and the other is fair trial rights.
If the preceding review failed to focus on the role of domestic courts in the fight against impunity for serious crimes, it did so because there is, unfortunately, not so much to report.The international and third-State mechanisms outlined above came into being precisely because States fail to fulfil what is their primary duty -to bring to justice the perpetrators of serious crimes.While some countries can indeed plead lack of skills and resources, far too often the problem clearly lies elsewhere, in the lack of political will by national authorities to tackle current or past offences. Unless and until that will is created, international mechanisms of one sort or another, both penal and non-penal, will be necessary. The challenge for the global movement against impunity is therefore to concentrate more on the local level and to ensure that domestic courts and other bodies are able and willing to perform their tasks in the fight for justice. 81 Justice, it should not be forgotten, means not only doing good by individual victims or segments of society affected by crime, but also ensuring that the fair trial rights of suspects and accused in criminal proceedings are fully respected. Once again, national criminal justice systems often fail to implement even a modicum of internationally prescribed standards aimed at safeguarding the life, health and dignity of alleged offenders. Justice cannot be done, nor can it be seen to be done, unless persons presumed to have committed international or other crimes are treated with full due process.The challenges ahead for the global movement against impunuty in this context, too, are enormous. The recent resurgence of the debate on the "balance" between State security and human rights after the events of 11 September 2001 is a troubling case in point.
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